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Signal among the legislation enacted by the United States
Congress in October, 1976, was Public Law 94-553, which
provided for the general revision of the United States Copyright
Law and which became effective on January 1, 1978.' With this
first comprehensive revision of the Copyright Act of 1909, a
milestone in the development of copyright legislation was
achieved, and for archivists, the new copyright law is of major
concern. This revision has eliminated the former system of
protecting unpublished works under common law and published
works under statute, which had been in effect since the enactment
of the first United States Copyright Law in 1790. All copyrightable
works, whether published or unpublished, are now under uniform
statutory protection. This and other provisions of the statute also
bring the United States into conformity with international
copyright practice.2

The Copyright Law of 1976 is also significant for archivists in
other areas, in that it includes provisions for the following: 1) a
new duration of copyright protection for all copyrightable
works; 2) the limitation of exclusive rights of copyright
ownership; 3) statutory recognition of fair use; 4) required
posting of the copyright notice; 5) optional registration of
manuscripts; and 6) control over "works made for hire." 3 The
Copyright Law of 1976 changed many provisions of the 1909
statute; although it has made provisions where none formerly
existed, wording in the new law has remained elusive. For
example, the new law never really defines such areas as "fair use,"
leaving archivists and other concerned individuals attempting to
interpret the concept through "an equitable rule of reason."
Perhaps further definition should be left to judicial interpre-
tation 4
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The Copyright Law of 1976 and those of its provisions that were
previously passed in 1790, 1831, 1879, and 1909 have as their basis
Article I, Section 8 of the United States Constitution, in which
Congress was given the power "to promote the progress of science
and useful arts, by securing for limited times to authors and
inventors the exclusive right to their respective writings and
discoveries." 5 In essence, copyright legislation has protected, and
still protects, the manner in which ideas are expressed or described,
but not the ideas themselves. 6 The copyright laws of the United
States have attempted to balance the public's right to use the
writings and discoveries of authors and inventors with the private
right to benefit from one's own creative efforts. A delicate balance
between copyright proprietors and public fair use has, therefore,
existed. This juxtaposition had initially been assured by the 1909
Copyright Law, but it gradually became ill-suited to twentieth
century technological developments. The introduction of new
means of expressing, recording, and duplicating ideas and
information through the media of radio, films, television, cable
television, computers, photocopying machines, tape recorders, and
video tapes made the Copyright Law of 1909, in part, outdated. 7

Modern technological developments, especially in the areas of
reproduction and dissemination, have been a cause for concern on
the part of copyright proprietors, and copyright infringements
have occurred.

The two familiar examples involving fair use of materials have
been Williams and Wilkins v. the United States8 and Benny v.
Loew's.9 In the former case, the United States Court of Claims
supported the right of federal government agencies to photocopy
entire articles from specialized medical journals and to provide
them at no charge upon request to scientists, libraries, and
business firms, the audience for which many of these articles had
been written. In the latter case, the 9th United States Circuit Court
ruled that copyright infringement had taken place when a
television sketch used not only the plot, but also most of the
dialogue of the movie "Gaslight." On the one hand, Section 107 of
the 1976 Copyright Law has permitted the use of copyrighted
published articles, while at the same time it has restricted the use of
copyrighted scripts. Fair use of materials has been and will
continue to be subjected to judicial interpretation, unless the
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United States Congress further defines and clarifies the fair use
provisions of the new law.

The period since 1955 has been a formative one in the history of
copyright legislation. Throughout this period legislation had been
repeatedly introduced into the United States Congress, but many
delays had occurred; not, however, out of concern for users of
copyrighted works for educational purposes-libraries, archives,
scholars-nor from an understanding of how the proposed
revisions would affect educational institutions and/or archives.
Rather, legislation was repeatedly blocked because of the lobbying
efforts of publishing houses and other commercial users. It was
difficult for the latter group to agree on provisions affecting their
own interests. However, copyright legislation favorable to the
interests of copyright proprietors was finally passed by Congress
and the copyright bill was signed by President Gerald R. Ford on
October 19, 1976. Educational users, including users of archival
materials, received no significant benefits.' 0

The balance of this article addresses specific problems relating to
the copyright status of college and university archival records and
presents hypothetical solutions. The issues discussed include: 1)"works made for hire"; 2) official records of the institutions; 3)
personal papers of faculty members and literary rights; 4)
dissertations and other unpublished materials; and 5) fair use of
institutional records, including general access considerations as
well as use in exhibitions. The underlying objective is to stimulate
discussion among college and university archivists of these
problems and of related issues. This article does not presume to
give legal advice nor to discuss fully all the parameters of the
copyright law in the areas identified above, since many of the law's
effects have not been immediate and will only become known as
they develop over time and/or are defined through litigation.

The archives of a college or university consist of both current
and non-current official records of the institution, with the former
status generally including publications and ephemera and the
latter status usually applicable to administrative records of the
chancellor or president, deans, department heads and directors,
and the institution's financial records. Non-current records housed
in the archives are generally at least ten years old. Official records
include correspondence, minutes of meetings, photographs and
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other visual materials, theses and dissertations, memoranda,
student records, and financial records, among other materials
created and received by college or university personnel in the
course of transacting the institution's business. The archives,
though, may also house published material, personal papers of
faculty and alumni, faculty and student organizational records,
and related manuscript collections. In fact, at a number of colleges
and universities throughout the country the thrust of the archival
program is in the creation of a manuscript collection rather than
in the development of the institution's own archives. Some of the
discussion which follows, then, relates to manuscript collections
in general and not strictly to college and university records.

The status of college and university records can depend on
whether the institution is private or public. Both private and
public institutions of higher learning may define themselves as
corporations, and in interpreting the Copyright Law of 1976,
many of them have applied the "work made for hire" clause to
their official records." These institutions, in effect, are corporate
authors, employing people to write correspondence, memoranda,
reports, brochures, handbooks, catalogs, and the like. In this status
as corporate author, the college or university that has authorized
the creation of these materials retains physical ownership of them
and also possesses the copyright in such works made for hire.
Normally, the right to copyright a work or to assign copyright
belongs to the creator of the work. However, when an individual is
specifically employed by an institution to prepare a "work made
for hire," the right to first publication resides with the college or
university, not with the individual, and the institution has the
right to distribute and use the work within its own environment
without further compensation. When these works are published,
the issuing institution may or may not copyright them, but it
physically owns the materials and still continues to possess the
copyright until they enter the public domain.' 2

There are benefits that an institution may grant to an individual
who creates a "work made for hire." The college or university may
market a specific work which yields an income, and the institution
may assign to the employed creator a share of that income. For
example, the University Committee on Copyrightable Works at
the University of Illinois at Chicago Circle reviews cases of this
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nature individually and makes recommendations concerning each
one to the University of Illinois president and board of trustees.
The creator of the "work made for hire" may be given up to fifty
per cent of the net income, with the remainder being retained by
the university to cover its direct costs and any other expenses
incurred. Copyright ownership of the materials still resides with
the university, unless the documents have entered the public
domain. 13

Private institutions of higher learning have latitude in
restricting access to their official records and in not allowing
researchers to publish, reproduce, and/or quote from them,
whereas public institutions of higher learning are subject to state,
federal, and/or local governmental regulations. Access regulations
for public institutions vary widely by state, ranging from those of a
state where the bulk of its public records are the official papers of
government employees to those of a "public records state" where
the laws provide that the official records of public institutions are
also open to the public unless specifically restricted. In such cases,
college and university archives must make their records abailable
to the public upon request.

Generally, the official records of public institutions are not
copyrighted and are thus in the public domain where anyone may
freely photocopy, publish, and/or quote from them.' 4 However,
since records are the physical property of public institutions, the
institutions can establish uniform procedures that regulate access
to materials marked "for internal use only" and/or "confidential,"
and researchers can be expected to follow specified procedures
before access to these records is granted. College and university
archivists should know if their institution has any regulations
governing the handling of this type of document, and when no
rules exist, the archivist should establish them in consultation
with the appropriate administrative officials and/or the
institution's legal counsel. In administering confidential records,
the archives should require users to sign an access application
form in which the nature of their research study is described. Users
should also be apprised of the archives' rules governing the
photocopying and publication of such materials.' 5

There are, however, materials within the archives of private
institutions that are subject to governmental regulations. Among



24 THE MIDWESTERN ARCHIVIST Vol. VI, No. 1, 1981

them are student records. Federal regulations control the creation,
retention, and/or disposal of these records, as well as how
information from them is disseminated, and the Family
Educational Rights and Privacy Act of 1974 extends these controls
to private institutions' archives.' 6 In another area, private
institutions of higher learning apply for and receive grants from
federal and state agencies. Records pertaining to such grant
projects are subject to federal and state government regulations
relating to: 1) retention and/or disposal schedules, 2) access to
records, and 3) submission of progress and final reports to the
granting agency. Reports submitted to granting agencies are
generally made available to the public, and they are in the public
domain. Supporting materials which contain additional infor-
mation relating to the grant project are the property of the private
institution, and access to these records may be restricted unless
otherwise prohibited by government regulations. Archivists of
either private or public institutions of higher learning, then, must
be familiar with federal, state, and local governmental regulations
so as to determine their applicability to the institution's records
and to interpret these regulations to users of archival materials. 17

The bulk of records-departmental correspondence, memoran-
da and reports-found within college and university archives is
unpublished, and most will never be published. Further, college
and university archivists have defined the word "publication" to
include occasional papers, newspapers and newsletters, yearbooks,
conference proceedings, and the like. Unlike departmental records,
these publications may be widely distributed on campus; they may
be printed or mimeographed, and certain publications occa-
sionally are sold to recover costs. Generally these publications have
not been copyrighted, yet they are protected by the Copyright Law
of 1976 in that they are the "original works of authorship fixed in
any tangible medium of expression, now known or later
developed, from which they can be perceived, reproduced, or
otherwise communicated, either directly or with the aid of a
machine or device."' 8

Students, faculty, and administrative staff of colleges and
universities have often authored articles, or written poetry and
prose and the like for particular campus publications, perhaps not
thinking that the item might be reprinted in some other format.
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The following examples are of instances where the writings are not
"works made for hire." In 1950, Rhetoric 101 students at the
Chicago Undergraduate Division at Navy Pier wrote poems, es-
says, and prose which they handbound to make the only extant
copy of It Takes All Kinds. The book was presented to the
university's head librarian, and it was cataloged and placed in the
main book collection until it was retired to the university archives.
It is possible-although perhaps not likely!-that someone would
wish to publish these student-author works in another format.

The archives also has several poems and articles which Jane
Smith composed and wrote for Metzo, a literary magazine spon-
sored by the English department. The publication was not copy-
righted. Whether Ms. Smith achieves fame in the literary world is
secondary; she still retains the copyright to her materials, since no
release assigning rights to the magazine had been signed. She has
not lost her copyright through ignorance, nor may the institution,
which owns these publications, take her copyright away from her.
In the example of the student works, no release is in evidence
either. College and university archivists have a responsibility to see
that the copyrights of these individuals, albeit quasi-anonymous
authors, are protected as long as the copyright tenure is in effect;
and before any of these works are published in another format, the
student/faculty authors' permission should be sought.' 9

The copyright statute states clearly that an archives or library
may make one copy of an unpublished work for the purpose of
preservation, security, and/or deposit for research use in another
repository. An archives, though, may receive requests from fifty
different repositories to photocopy the same item; each request is
handled separately and only one copy is provided to each one of
the fifty repositories. There is, however, some disagreement among
archivists relating to making one or more of these copies available
to other repositories for scholarly use. Some archivists feel that in
making extensive photocopies available to other repositories, we
may be taking away the author's right of first publication, while
others feel that copies can be made for scholarly research under the
fair use provisions.20

Further, the relationship between the copyright proprietor and
the college or university archives can be similar to that between an
author and a publisher. That is, graduate students in varied
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disciplines have generally placed their dissertations on deposit in
the archives and/or library of their respective institutions. By
copyright statute the archives or library may photocopy and
deposit one copy of each dissertation in another institution for
research use, unless expressly forbidden to do so by the author. So,
it is possible that the archives or library might photocopy Jim
Doyle's dissertation 100 individual times. Would this amount of
photocopying affect the marketability of Mr. Doyle's work, should
he seek to obtain a contract from a publisher, especially one whose
market may include educational institutions? Have we in repro-
ducing one photocopy at a time of the dissertation, multiplied by
100, affected the potential market or the economic value of the
work? Have we infringed upon the marketability of such dis-
sertations by commercial distributors? Clarification of this pro-
vision of the copyright law through judicial interpretation is
needed. 2'

College and university archives may also house materials that
are non-archival; that is, those materials that are not the official
records of the institution. Materials in this category may be defined
as the personal papers of faculty members, alumni, and civic and
social welfare leaders, as well as the records of faculty, student,
private, and public organizations. These non-archival materials
should be handled like manuscript collections, and college and
university archivists must be familiar with applicable provisions
of the Copyright Law of 1976.

Manuscript collections, when received by the college or univer-
sity archives, may or may not become the actual property of the
institution. The archives might accept private records, such as the
Ridgewood Cemetery Association records, on an indefinite "de-
posit" basis or for a specified period of time. The archives agrees to
house such materials and make them available for research use, but
it does not own collections of papers that are on "deposit";
ownership still resides with the depositor.

Ownership of the physical property of the records is generally
transferred to the archives by the donor through an instrument
known as a "deed of gift." The "deed of gift" may also include a
transfer of copyright to materials found within the collection, but
the donor is not always able to transfer copyright. Collections can
be donated or sold to the archives by someone other than the owner
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of the copyright. For example, Helen Simmons donates manu-
scripts which she tound in the attic of the house slhe 1)rchascd. Ms.
Simmons is not the creator of the collection of personal papers;
they were created by Henry Beam, and it is Mr. Beam or his heirs
who own the copyright to the papers-correspondence, notes,
unpublished articles, manuscripts-that he created. Among his
personal papers might be many letters written by prominent
political figures and other individuals. The copyright to these
incoming letters cannot be transferred to the archives by either Ms.
Simmons or the Beam family, since they do not possess copyright.
The donor cannot transfer to the archives the copyright to ma-
terials created by other individuals whose correspondence and
other writings might be included in the collection of personal
papers. Only the creator of these works or his/her heirs may
transfer their copyright to such materials. Thus, in essence,
ownership of copyright to materials is distinct from the physical
possession of them. 22

The archivist would obviously find it easier to administer
collections of manuscript materials if the repository possessed any.
and all copyrights to materials in-house. But, in accordance with
ethical standards and practices, college and university archivists
should apprise donors of manuscript materials of their own and
others' copyrights before a deed of gift has been signed in which
these rights might be transferred unknowingly to the repository.
The donor of the papers, who may not necessarily be the creator of
them, should also be informed of the provisions of the copyright
law, including: 1) duration of copyright, 2) photocopying and
fair use of materials, 3) termination of the transfer of copyright,
and 4) the potential need for restrictions on access or use. Not all
donors of materials are sufficiently astute in dealing with such
contractual agreements, since the donation of manuscript
collections is usually done only once during a lifetime.23

Also, archivists should respect the right of livelihood of creators.
For instance, Dean Orwell, a donor, has published articles and
books on city politics and related subjects, and among his personal
papers are unpublished drafts of manuscripts which are
potentially marketable. Indeed, these literary pieces may be his sole
means of support, or they may provide him with an additional
source of income. The concern here is not with the creator's
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financial status, but with his right to benefit from his creative
efforts, and with the archivist's potentially conflicting role in
advocating the public right to use his writings for scholarly study.
In dealing with Dean Orwell and other donors, the archivist
should create an environment in which confidence and trust are
established between them as they discuss the terms of the deed of
gift. The archivist should clearly specify all the rights and
obligations of donors, of the repository, and of users, including all
options which the donor has relating to 1) restricting materials, 2)
retaining copyright to his/her work, 3) photocopying, and 4)
access to manuscripts, among other areas of concern. Then, if
Dean Orwell or other donors transfer any or all of their copyrights
to the archives, they do so with knowledge of all the available
options and, hopefully, with a feeling that they are being treated in
an honest and equitable manner by the archivist.

The Copyright Law of 1976 gives repositories the right to
exhibit a work; that is, to either display the original work or a
facsimile directly or show it indirectly by means of such visual
images as slides or films. 24 The work, whether it is an original or a
copy, may be displayed publicly in a gallery or in exhibit cases
without the consent of the copyright proprietor. We can also
conclude that the 1976 Copyright Law gives the archives the right
to loan out these works to other repositories for exhibition
purposes without seeking the consent of the copyright owner. Fair
use of materials coupled with educational exemptions for
photocopying play important roles in determining the rights
given to repositories to display works. 25

Archivists are responsible for compliance with, but not for
enforcement of, the Copyright Law of 1976.26 One of the minimal
requirements for compliance is that of posting a warning notice
concerning copyright restrictions. The notice must state:

The copyright law of the United States (Title 17, U.S. Code)
governs the making of photocopies or other reproductions of
copyrighted material. Under certain conditions specified in
the law, libraries and archives are authorized to furnish a
photocopy or other reproduction. One of these specified
conditions is that the photocopy or reproduction is not to
be "used for any purpose other than private study, scholar-
ship, or research." If a user makes a request for, or later
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uses, a photocopy or reproduction for purposes in excess
of "fair use," that user may be liable for copyright infringe-
ment. This institution reserves the right to refuse to accept a
copying order, if in its judgment, fulfillment of the order
would involve violation of copyright law.27

'Repositories should have a written policy and researchers should
be asked to place their requests for photocopies in writing and then
sign an agreement specifying that the copies requested are for
scholarly purposes and not for further reproduction. Either the
request forms for photocopying or a table top notice of copyright
should give a warning that photocopied material may be protected
by copyright. The inclusion of a clause relative to photocopying in
the deeds of gift covering certain collections is essential, since
nothing in the copyright law can force a repository to make
photocopies if the archives has a deed of gift in which the donor
has prohibited or limited photocopying.

Although archivists are responsible for compliance with the
Copyright Law of 1976, they are also responsible for seeking
clarifications of those provisions in the new law that affect the
operations of college and university archives. As mandated by the
statute, the Copyright Office conducted public hearings to
determine the effects of the law on repositories and libraries, and to
judge whether the intended balance between the rights of
copyright owners and the needs of users of works has been
achieved. These regional public hearings were designed to elicit
views, comments, and information from all interested persons,
including copyright proprietors, librarians, and the users of all
types of libraries. The Copyright Office sought the participation
not only of organizational representatives, but particularly of any
individual whose informed opinion might contribute to the
preparation of their final report for the United States Congress and
to possible recommendations for changes in the copyright law.
One such opinion, stated in testimony before a hearing panel
reviewing the effects of sections 107 and 108 of the statute, is that of
the Society of American Archivists Task Force on Copyright. The
SAA Task Force called for clarifications in the law, especially as it
applies to unpublished materials. Their testimony includes the
following:
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The application of sections 108(d) and (e) to the copying of
unpublished materials for individual researchers is the major
area of uncertainty. Archivists do not question that the
discussion of 108(d) and (e) during the drafting and passage
of the law emphasized published materials; this was true for
nearly all aspects of the law and 108 is no exception. How-
ever, permission is given in 108(d) and (e) to libraries and
archives to make copies for individuals, under certain
conditions, from copyrighted collections or copyrighted
works. There is no use of the word published in these two
subsections, as there is in subsection (c), which is clearly
confined to publications only. The materials administered
by archives, that is, primarily unpublished materials, are
now copyrighted collections or copyrighted works and, thus,
should be covered by-these subsections... Nevertheless,
because many archivists are uncertain about the language of
the law and its application to the photocopying of unpub-
lished materials, and because a narrower interpretation of
108(d) and (e) has been offered, there is a danger that the law
may have a negative effect on photocopying for scholarly
purposes. Archivists request relief from this position of un-
certainty. We believe that a clarification of sections 108(d)
and (e), affirming their application to unpublished materi-
als, will be of significant benefit to the users and administra-
tors of these materials. 28

The Copyright Office has concluded these regional hearings and
is preparing a report on one of the most troublesome issues of the
new law; that is, the photocopying of copyrighted works in
libraries and archives. The Copyright Office intends to incorporate
this report and other findings gathered from the public hearings
on the effects of the 1976 Copyright Law into its final report. It
expects to present this report to the United States Congress in
January, 1983.29
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